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DANGEROUS SEXUAL OFFENDERS LEGISLATION AMENDMENT BILL 2015 

Committee 

Resumed from 22 March. The Deputy Chair of Committees (Hon Simon O’Brien) in the chair; Attorney General 
in charge of the bill. 

Clause 4: Section 3 amended — 

Progress was reported after the clause had been partly considered. 

Hon ADELE FARINA: I asked a question when we were last sitting about the definition of 
a “qualified psychologist” and I believe that the Attorney General was midway through an answer when we were 
required to report progress. I am wondering whether the Attorney General would finish providing that response. 

Hon MICHAEL MISCHIN: The honourable member is quite correct. There is a new definition schema to 
cover “psychologist”, “qualified expert” and “qualified psychologist”, all of which are defined in the proposed 
amendments to section 4. The proposed new definitions relate to proposed amendments to section 14(2) of the 
Dangerous Sexual Offenders Act, which is set out in clause 13 of the bill. The proposed insertion will change the 
current requirement for the court to order the offender to undergo examination so that two psychiatrists can 
provide reports about the offender to be considered a hearing for orders under division 2 of the act. The change 
will mean that two qualified experts, only one of whom must be a psychiatrist, will examine the offender to 
prepare reports about an offender under the relevant provision. The proposed new definition of 
“qualified psychologist” means that for a psychologist holding a qualification or accreditation prescribed for the 
purposes of the definition, there is a link to the definition of “psychologist” in the Mental Health Act 2014 to 
underpin the definition of “qualified psychologist”. Members will see that the bill is structured to refer to the 
definition of “psychologist” in section 4 of the Mental Health Act. Under section 4, a “qualified psychologist” is 
a psychologist holding a qualification or accreditation prescribed for the purposes of the definition but also 
a “qualified psychologist” is one of the two types of “qualified expert” that are set out in the definition for that. 
The proposed new definitions allow qualified psychologists to prepare reports on offenders under the DSO act, 
which were the subject of questions in member briefings when those were conducted. 

Proposed section 14(2)(a) states — 

(a) the court must order that the offender undergo examinations by 2 qualified experts named by the 
court, at least one of whom is to be a psychiatrist, … 

The other “qualified expert” can be a qualified psychologist, which may be someone who not only satisfies the 
meaning given in the Mental Health Act, but also has qualifications that are beyond that definition. It has been 
suggested that because of the scarcity of psychiatrists who are available to prepare reports on offenders for the 
purposes of the act, forensic psychologists could be another source of appropriate reports to inform the court. 
Accordingly, the ability to prescribe certain qualifications for psychologists, based on their experience and the 
like, will alleviate that problem and allow them to give the appropriate reports in addition to those of 
psychiatrists. Hence, the idea of a “qualified psychiatrist” means a psychologist—one who is already qualified 
under the Mental Health Act—but with additional qualifications or accreditations that can be prescribed that will 
qualify them to give the expert opinions that are necessary under the legislation. 

Hon ADELE FARINA: Is a “qualified psychologist” more qualified than a psychologist? 

Hon Michael Mischin: They may have different accreditations or qualifications, but they have to be 
a psychologist within the meaning of section 4 of the Mental Health Act. 

Hon ADELE FARINA: What sort of additional qualifications or accreditations are likely to be prescribed for 
a qualified psychologist? 

Hon MICHAEL MISCHIN: This is an emerging issue that is not unique to Western Australia. A psychologist 
may not have the requisite forensic experience to deal with sexual offenders and be able to assess the level of 
risk that is necessary for the purposes of the legislation. There are also shortages of psychologists in New South 
Wales, the Northern Territory and Victoria where the equivalent legislation in those jurisdictions allows 
a broader range of experts to make the equivalent reports. We are looking at psychologists who qualify, within 
the meaning of the Mental Health Act, in some cases having to have additional accreditation or expertise that can 
be prescribed by regulation. Those regulations have not yet been formulated but they will prescribe a certain 
level of experience and the like, which will enable them to give the appropriate expert reports. The time frame 
for regulating the qualifications is not yet clear. It is about building future capacity to appropriately expand the 
available pool of experts for proceedings under the act. Those will be formulated in due course. 

Hon ADELE FARINA: So the concern is a shortage of psychiatrists; is that correct? 
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Hon Michael Mischin: Psychologists. 

Hon ADELE FARINA: My understanding is that currently under the act, two psychiatrists are required to 
undertake the examination review and report, and the amendments that we are proposing under the bill will 
require only one psychiatrist and one qualified expert, who can be a qualified psychologist. I would have 
thought, then, that the shortage is actually in the psychiatry area not the psychology area. I seek some 
clarification of that. If a “qualified psychologist” has the same level of training and expertise as a “psychologist”, 
why do we have a separate definition? 

Hon MICHAEL MISCHIN: The assessment of danger under section 14 is not one that is solely within the 
preserve of psychiatrists. People may not have a mental illness and still be dangerous sexual offenders or have 
a mental problem. We are looking at a combination of assessments by qualified experts. As part of that, we have 
to have a combination of psychiatrists—at least one of the people who is making an assessment has to be 
a psychiatrist—and also, ideally, psychological evidence and behavioural evidence. However, the problem that 
has been encountered is that there may be a limited number of psychologists who have the requisite forensic 
experience to deal with this particular type of offender and to offer an appropriate expert opinion. Hence, 
“qualified expert”, for the purposes of section 14, is required to be at least one psychiatrist but also a suitably 
qualified psychologist. 

Hon ADELE FARINA: I am not too sure that that actually takes us much further in explaining what sort of 
qualifications or accreditation the qualified psychologist needs to hold to be considered a qualified expert, but, 
anyway, it is what it is. 

Still on clause 4, paragraph (d) of the definition of “under a custodial sentence” states — 

under a sentence of detention under the Young Offenders Act 1994 for an offence committed after the 
offender had reached 16 years of age, the term of which has not elapsed; 

Would the Attorney General please provide some explanation to the chamber about exactly what the intention is 
here and what this new definition actually provides in the Young Offenders Act? 

Hon MICHAEL MISCHIN: It says what it says. I am not sure what it is that the member is driving at that is 
causing a — 

Hon Adele Farina: A person over the age of 16 can be declared a dangerous sexual offender. 

Hon MICHAEL MISCHIN: That is right. There is an extension — 

Hon Adele Farina: Is that for acts prior to the age of 16, or can it just be based on a single act after the age of 
16? 

Hon MICHAEL MISCHIN: No. The assessment of whether someone is a dangerous sexual offender has to be 
such that it satisfies the court that they are a serious risk within the definition that is currently in the legislation. 
I will just turn to that. It is not simply one offence that will necessarily categorise someone as a dangerous sexual 
offender. There are many offenders in prison at the moment who may have committed a number of sexual 
offences but who do not meet that necessary threshold of being dangerous sexual offenders within the meaning 
of the act. In terms of expanding the operation of the act to juvenile offenders, yes, we would take into account 
their criminal record and their behaviour, the assessments of experts such as psychiatrists and psychologists as to 
their behavioural traits and whether they pose a serious danger to the community within the meaning of 
section 7 of the act. What it says there, and has done since the passage of the act, is that before the court dealing 
with an application under this act may find that a person is a serious danger to the community, the court has to be 
satisfied—that can be taken as “must”, but that is just a semantic exercise—that there is an unacceptable risk that 
if the person were not subject to a continuing detention order or a supervision order, the person would commit 
a serious sexual offence. Yes, we are extending the operation of the act to juveniles of a certain age, but the fact 
that they may have committed a sexual offence or even a number of sexual offences does not necessarily mean 
that they are dangerous sexual offenders within the meaning of the act. That is something that the court has to be 
satisfied of and, as I have indicated in the past, once the court has reached that level of satisfaction on all the 
evidence, it then makes the decision about how that risk is best managed—whether by continued detention or by 
way of community supervision with appropriate conditions. 

Hon ADELE FARINA: I do not think I have phrased that question very well. The court could have regard to 
any offences that a young offender committed under the age of 16 in coming to a decision that the person is 
a dangerous sexual offender. Could it have regard to earlier offences? 

Hon MICHAEL MISCHIN: No. Paragraph (d) of the definition of “under a custodial sentence” states — 

under a sentence of detention under the Young Offenders Act 1994 for an offence committed after the 
offender had reached 16 years of age, the term of which has not elapsed; 
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The young offender has to be under detention not for an offence they have committed before the age of 16, but 
for one that they have committed after the age of 16, for the purposes of assessment—again, having regard to the 
sometimes delicate and particular conditions of treating juvenile offenders differently from adult offenders. It is, 
of course, in a sense artificial to draw a line at 16, but that is the best we can do. 

Hon ADELE FARINA: With your indulgence, Mr Deputy Chair, getting back to the definition of 
“qualified psychologist” and, in particular, “qualified expert”, until such time as we actually have qualifications 
and accreditations prescribed for a qualified psychologist, a qualified expert will actually mean a psychiatrist 
only, so we will still need two psychiatrists’ reports under section 14 because we do not know who a qualified 
psychologist is. 

Hon MICHAEL MISCHIN: If I can just add to my last answer, the age of 16 is also significant because that is 
the age of consent in sexual matters, so it seems to be a sensible assignment of some level of maturity to 
offenders who are juveniles. 

As to the current question, proposed section 14(2)(a) provides that the court must order that the offender undergo 
examinations by two qualified experts named by the court, at least one of whom is to be a psychiatrist, not only 
one. Therefore, we can have two psychiatrists. As I understand it, there are more skilled forensic psychiatrists 
around than forensic psychologists, and are likely to be into the future. 

Clause put and passed. 

Clauses 5 and 6 put and passed. 

Clause 7: Section 7A inserted — 

Hon ADELE FARINA: The Attorney General has provided some comment on and clarification of the reserve 
powers of the Attorney General and the purpose of this provision, although I still remain somewhat unclear 
about it. Section 6 of the act provides that the Attorney General may perform functions of the DPP. Section 6(1) 
provides that the Attorney General may make an application that the DPP may make under the act and may give 
a consent that the DPP may give under the act. Section 6(2) provides that, in connection with the exercise by the 
Attorney General of a power of the DPP, a reference in the act to the DPP includes, as an alternative, a reference 
to the Attorney General. Proposed new section 7A states — 

The DPP may make applications, and take other proceedings, for which this Act provides in the name 
of the State. 

We can read that as also saying that the Attorney General may make applications and take other proceedings for 
which this act provides in the name of the state. Reading those two together, I am still a bit confused as to how 
this clarifies that the Attorney General has a reserve power and how this adds any further clarification to that 
issue.  

Hon MICHAEL MISCHIN: In its terms, it does not, but the intention and the operation of the act as it is 
currently framed is that the power is a reserve power. Indeed, at the time that the current principal act was 
introduced into Parliament, Hon Jim McGinty pointed out on 15 November 2005 that it was important to place 
on the record the intent of the legislation. A question was asked of Hon Jim McGinty by the then member for 
Nedlands regarding what is now section 6 of the principal act. In the course of his answer, he pointed out, and 
I quote — 

It is important to place on record the intent of the legislation. In the second reading speech when the 
DPP Act was introduced into the Parliament the then Attorney General, Joe Berinson, QC, said — 

… it is necessary for the Attorney General to retain what may fairly be described as 
a “reserve power” to act in appropriate cases. This is confirmed by the fact that in every 
jurisdiction in Australia where there is a DPP and also in the United Kingdom, the 
Attorney General retains full power to act in prosecution matters. What this bill has sought to 
achieve — 

That is referring to the Director of Public Prosecutions Act 1991 — 

is a detailed and public procedure, fully subject to parliamentary scrutiny, under which any 
exercise of the Attorney’s powers will necessarily be limited and without any threat to the 
independence of the director. Clause 28 — 

Now, presumably, section 28 of the DPP act — 

regulates the rare situation where the Attorney General does exercise any of his powers to 
ensure that the director does not act inconsistently, but again the provision is designed to 
ensure the parliamentary and public accountability of the Attorney General of the day. The 
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director is required to include in his report to Parliament any case where the director is 
precluded by this provision from taking any action he otherwise would have taken. 

The Director of Public Prosecutions is vested with the authority to deal on a day-to-day basis with individual 
cases in accordance with the law, his professional judgement and experience, and accepted norms of how one 
assesses the public interest and the viability of cases. It is essential that the director be given free range to make 
the appropriate decisions in particular cases. That transfers into the operation of this bill as well, necessarily. 
However, there is that reserve power. They are not collateral powers in the sense that two of them act 
independently of each other and in conflict with each other. That would render a nonsense the idea of them 
representing the state. What is not clear is that in this legislation at the moment—it seems to have caused some 
confusion—the director appears to be acting in his own name, which is what is prescribed, rather than the name 
of the state. There is this view, if you like, or perception, that the director is acting in some way that is divorced 
from being the representative of the state in these matters. The purpose of the introduction of this proposed 
section is to make plain, in the same way as any indictable matter that is brought before the court, that it is done 
in the name of, and on behalf of, the state. It makes plain the relationship—the authority that the director has 
under this bill. He is not acting simply in his capacity as director; he is acting also as the agent of, and the 
authority on behalf of, the state of Western Australia. The issue of reserve powers is already present in the 
legislation and has been since its passage, and it seems to have been well understood at the time that the 
legislation was passed. It is consistent with the total regime involving the relationship between the 
Attorney General of the day and the DPP. That also was recognised by Hon Jim McGinty back when he was 
carrying the bill in the other place back in 2005. 

Hon ADELE FARINA: Thank you for that clarification. At the briefing we were told that the intention of 
proposed new section 7A was to clarify that issue of reserve powers. I do not see how it does that and the 
Attorney General has explained that it does not, so that is fine. 

Hon Michael Mischin: In a sense it does, because it makes it plain that the DPP is not acting independently of 
the Attorney General; the DPP is acting independently on behalf of the state. 

Hon ADELE FARINA: Are there circumstances in which the DPP is acting independently of the 
Attorney General? I thought that whenever the DPP acted, he was acting on behalf of the state. 

Hon Michael Mischin: That has always been the case, yes. 

Hon ADELE FARINA: Okay. I really do not understand how this clarifies anything, if that is the case anyway, 
and it was probably better in the DPP act rather than this act. But we move along. 

Clause put and passed. 

Clause 8 put and passed. 
Clause 9: Section 8 amended — 
Hon ADELE FARINA: Clause 9, which amends section 8 at subsection (3)(d), proposes to delete “6 months” 
and insert “one year”. I am seeking some clarification from the Attorney General about whether there is 
a problem with the courts being able to deal with these applications within six months; and, if so, how big 
a problem we have been facing in this regard. 

Hon MICHAEL MISCHIN: Yes, as the member has identified, the proposed amendment replaces the period of 
six months with a period of one year, with the effect of extending the preparation time for bringing the 
application for orders under the Dangerous Sexual Offenders Act. Currently, an application cannot be brought 
under section 8 unless the offender might be released from custody within a period of six months after the 
application is made.  

The amendment proposes to extend it to one year before the possible release, and this is at the request of the 
Director of Public Prosecutions due to the significant nature and the workload involved in the preparation 
required to bring such an application, so it allows greater latitude to bring it within 12 months of the likely 
release of the offender and the preparation for it. 

Clause put and passed. 
Clause 10: Section 10A inserted — 

Hon ADELE FARINA: Clause 10 deals with proposed section 10A, “Offender’s duty to disclose”. It is a duty 
to disclose expert evidence material. At the briefing we were told that this is limited and that the offender will be 
required to disclose only expert evidence material that the offender intends on relying on during the proceedings. 
Can the Attorney General just confirm that on the record? 

 [4] 



Extract from Hansard 
[COUNCIL — Wednesday, 23 March 2016] 

 p1696c-1704a 
Hon Adele Farina; Hon Michael Mischin 

Hon MICHAEL MISCHIN: Yes, it is expert evidence material that the offender proposes to adduce on his 
behalf. 

Clause put and passed. 

Clause 11: Section 10 replaced — 

Hon ADELE FARINA: Clause 11 intends to replace section 10. Proposed section 10 states — 

An application under section 8 may proceed and the offender may be dealt with in accordance with this 
Act even if, while the application is pending — 

(a) in the case of an application under section 8(1), the offender ceases to be under a custodial 
sentence; or 

(b) in the case of an application under section 8(4A), the offender ceases to be subject to a supervision 
order. 

I would like some clarification, because I do not know how this will apply. If an offender ceases to be subject to 
a supervision order and there is an application before the courts for a further supervision order, what will happen 
in the intervening period? As I understand it, the supervision orders are made for a finite period, so they have 
a start and end date. It is stated that an application may proceed even if that initial supervision order ceases, so 
does that mean that the offender is not subject to any supervision or conditions during the intervening period 
while the initial supervision order ceases and the application for a further supervision order is yet to be made? Is 
that clear? 

Hon MICHAEL MISCHIN: Currently, as has been pointed out in discussion on one of the previous clauses, 
the Director of Public Prosecutions has a six-month period to bring an application before the completion of 
a sentence or the release of an offender. This proposed section will provide, and current section 10 provides for it 
also, that the application can proceed if it is filed and it makes it clear that the application can continue even if 
the person happens to be discharged from custody in the meanwhile. Proposed section 10 clarifies and reinforces 
that an application under section 8 for continued detention or a supervision order can proceed, notwithstanding 
the release of the offender in the meanwhile. 

Hon ADELE FARINA: This is interesting. If the person is in prison and their custodial sentence comes to an 
and an application is being made—let us say for argument’s sake that there is an application for a continuing 
detention order—could the offender be released while the application is pending, or is the offender required to 
remain in custody until the application is heard and determined? 

Hon MICHAEL MISCHIN: If one looks at section 14(2)(b)(ii), one will see that for preliminary hearings, 
subject to the court being satisfied of certain matters—that is, that the offender is a serious danger to the 
community and the application is still pending resolution—the court may, if the offender is in custody and might 
otherwise be released from custody before the application is finally decided on, order that the offender be 
detained in custody for the period stated in the order. If the offender is not in custody, the court may order that 
the offender be detained in custody for the period stated in the order pending resolution of the applications. 

Hon ADELE FARINA: Would the same apply if that application was for a supervision order rather than 
a continuing detention order? Would the offender remain in custody pending the application for a supervision 
order? 

Hon MICHAEL MISCHIN: If a person is on a supervision order, obviously it would not be appropriate to 
return them to custody pending an application for — 

Hon Adele Farina: Sorry, I thought you said that this applies when the person is in custody, their sentence is 
coming to an end and an application is made either to continue the detention or to get a supervision order, but it 
is not heard within the time before that. 

Hon MICHAEL MISCHIN: That is right, but I am saying that if there is an application to, say, extend 
a supervision order that is governed under sections 19 and 20 of the act, that order that is currently in place may 
be extended with any variations to conditions that may be necessary to ensure adequate protection of the 
community. 

Hon Adele Farina: Which sections? 

Hon MICHAEL MISCHIN: Sections 19 and 20 of the current legislation. The current order could be extended 
to ensure the safety of the community until the substantive application is dealt with. The other situation we were 
talking about is when someone who is in custody happens to be released because it is the end of their sentence 
and there is an application to have them substantively declared a dangerous sexual offender and to determine 
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what disposition is appropriate, whether further custody or, on a risk assessment, release under a supervision 
order, that custody can be extended until such time as that decision is made. It is, effectively, not quite analogous 
to bail, but rather a remand in custody pending, I should say, the determination of the substantive application. 
But in the case of someone who is already under a supervision order, if that is being brought back to the court in 
order to determine whether that supervision order should be extended because of their particular conduct or 
assessment of the risk, that supervision order can be extended for a suitable time under sections 19 and 20, with 
additional provisional conditions perhaps as necessary to ensure the safety of the community. 
Clause put and passed. 
Clause 12: Section 11 amended — 
Hon ADELE FARINA: I understand that clause 12 amends section 11 to remove the 14-day time frame for 
preliminary hearings. I would like the Attorney General to explain why that is considered necessary. Is there 
a problem with the courts adhering to that requirement that the preliminary hearing be held within 14 days? 
Hon MICHAEL MISCHIN: Currently, section 11(2) of the act provides that upon the application being filed in 
accordance with section 8, the court has to fix a date to come before the court for a preliminary hearing that has 
to be within 14 days after the application is filed. The purposes of the preliminary hearing are set out in section 
11(3). I understand, not unusually because of the time that may be necessary for availability of counsel, court 
time and the like, that the preliminary hearing may end up being held in any event routinely. This clause allows 
for a relaxation of the 14-day limit to some more appropriate time. It was requested by interested parties—
stakeholders—to reflect how the legislation operates in practice. Courts are keen to see these applications dealt 
with as expeditiously as possible for obvious reasons given the serious and unusual nature of the matters before 
them, but sometimes it may not be practice to hold a preliminary hearing within 14 days, and in some cases it is 
undesirable. 
It also dovetails with provisions like section 10, as it is proposed to be amended, which has the effect that 
applications under the DSO act can continue even if the offender’s sentence or supervision order is discharged or 
expires during the course of the hearing. For example, if the application is brought shortly before the discharge 
of the offender, which has to be brought within six months, but let us say that for a variety of reasons it cannot be 
brought until close to the end of that time, this will provide that that preliminary hearing does not have to be 
rushed and within the time that is available. The custodial order can be extended until such time as a matter is 
dealt with and also it does not have to be dealt with within 14 days. I understand that that was requested by the 
Supreme Court. 
Clause put and passed. 
Clauses 13 to 16 put and passed. 
Clause 17: Section 17 amended — 
Hon ADELE FARINA: Can the Attorney General inform the house whether records are kept of breaches to 
conditions of supervision orders; and, if so, how many breaches of supervision orders have occurred in the last 
12 months? 
Hon MICHAEL MISCHIN: I am informed that sex offender management is a joint responsibility of 
Western Australia Police and the Department of Corrective Services. The records would be held by the sex 
offender management unit. I cannot be more specific than that. As for the figures, I really cannot tell the member 
at the moment. 
Hon Adele Farina: Will you be able to get those figures overnight? 
Hon MICHAEL MISCHIN: I can try, otherwise if it is not available for the purposes of this exercise—I would 
not have thought it is particularly germane—I will arrange to have them provided to the member in due course 
before the matter is dealt with by the other place. 
Hon ADELE FARINA: My next question is related to that. What records are kept on the action taken on the 
breach of conditions of each of the supervision orders? We received this explanation that it was just a minor or 
a technical breach and nothing is done about it. In some cases the offender is not brought before the court for 
what is considered to be a technical breach and that may very well be determined by the police officer at the 
time. I would like some clarification from the Attorney General if my understanding of that practice is wrong so 
that we have that on the record. If it is correct, for the last 12 months, for each of those records the 
Attorney General has undertaken to provide of the breaches of conditions of supervision orders, was any action 
taken? Was the offender brought before the court again and what sort of decision did the court make, if that 
information is available? 

Hon MICHAEL MISCHIN: I will do what I can. 
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Hon ADELE FARINA: I did foreshadow that Labor has an amendment to clause 17. The opposition is of the 
view that it will strengthen the provision and also the amendment bill. I move — 

Page 15, after line 19 — To insert — 

(4) A court may only make an order under subsection (1)(b) if the court is satisfied that the 
offender will comply with the conditions stated in the order. 

(5) The offender has the onus of satisfying the court as described in subsection (4) and the court 
has to be satisfied — 

(a) by acceptable and cogent evidence; and 

(b) to a high degree of probability. 

(6) In deciding whether to make an order under subsection (1)(b), the court must disregard the fact 
that the person will be subject to electronic monitoring if an order under subsection (1)(b) is 
made. 

The opposition is of the view that adding these three additional proposed subsections to clause17 will strengthen 
the provisions of the amendment bill. The opposition is specifically arguing that the court should make an order 
under subsection (1)(b) only if the court is satisfied that the offender will comply with the conditions stated in 
the order. I think it is very important that the offender has an understanding and a capacity to understand the 
conditions that they are required to comply with and, furthermore, satisfies the court that they have an intention 
to comply with the conditions. Proposed subsection (5) of the proposed amendment states — 

The offender has the onus of satisfying the court as described in subsection (4) and the court has to be 
satisfied — 

(a) by acceptable and cogent evidence; and 

(b) to a high degree of probability. 

They are words that are used elsewhere in the legislation. They are not unusual; they are already in the 
legislation. Subsection (6) states — 

In deciding whether to make an order under subsection (1)(b), the court must disregard the fact that the 
person will be subject to electronic monitoring if an order under subsection (1)(b) is made. 

Again, that is similar to wording in other provisions in which it says that the court does not need to have regard 
to certain things when making the determination. None of these words are unusual or out of kilter with the 
wording already within the act. We think there should be an onus on the offender to satisfy the court that they 
will comply with the conditions. That is really important given what we discussed during the second reading 
debate about electronic monitoring not being foolproof in that there is not coverage in all areas. Under 
section 19 of the principal act, a corrections officer may make a determination, even though the court has 
ordered that the offender be subject to electronic monitoring. Section 19A of the principal act reads — 

(4) A community corrections officer may suspend the electronic monitoring of a person subject to 
a supervision order — 

(a) while satisfied that it is not practicable to subject the person to electronic monitoring; or 

(b) while satisfied that it is not necessary for the person to be subject to electronic monitoring. 

For those reasons it is important that the court does not rely on the fact that a supervision order will require 
electronic monitoring in making its determination of whether the supervision order would be sufficient to 
manage a dangerous sexual offender in the community. For those reasons, we advance the proposed amendment 
standing in my name. 

Hon MICHAEL MISCHIN: The government cannot support the proposed amendment to insert proposed 
section 17(4) and (5) because it is pointless and it would not add anything to the operation of the current act. 
Inserting this concept the way it is carries the risk of creating unforeseen difficulties with the operation of the 
current act by the court having to try to fit it within the current legislative scheme. I say that because the way the 
current act operates is that the court has to be persuaded that the offender is, firstly, a dangerous sexual offender 
within the meaning of the act. As I have pointed out, not every person in custody for a sexual offence meets that 
criteria; a significant threshold needs to be surmounted and established to the satisfaction of the court first. 
Turning to section 7 of the current act, there may be an application to the court for X to be declared a dangerous 
sexual offender within the meaning of the act. Section 7(1) means that the court has to find that, based on all the 
available evidence—their criminal history, previous conduct, the circumstances of their previous criminal 
conduct; we are expanding the sorts of things the court can take into account in making that assessment—and 
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also on the basis of the expert evidence available to the court presented by both the applicant on behalf of the 
state and also any presented on behalf of the offender. Section 7(1) states that before a court can find that 
a person is a serious danger to the community — 

… the court has to be satisfied that there is an unacceptable risk that, if the person were not subject to 
a continuing detention order or a supervision order, the person would commit a serious sexual offence. 

That is within the meaning of the act. In determining that risk, the Director of Public Prosecutions, quite 
properly, has the onus of satisfying the court by acceptable and cogent evidence and to a high degree of 
probability. Again, we have to have regard to the fact that we are talking about someone who has committed 
offences in the past, but that we are essentially looking at preventive detention into the future for an offence they 
have not yet committed. The court has to be satisfied, quite properly, by the state to a high degree of probability, 
and on acceptable and cogent evidence, that the person poses an unacceptable risk that if they are not subject to 
further detention or supervision after the completion of their sentence they will commit a serious sexual offence. 
In making that decision, the sorts of evidence the court must have regard to is set out in section 7(3). There is 
a catch-all at the end of section 7(3)(j)—“any other relevant matter”. There is no limit to the sorts of evidence the 
court can take into account and the considerations it can take into account, but the court is directed as to certain 
things it must take into account. 
At the end of all that, if the court is satisfied to a high degree of probability that unless the offender is detained or 
subject to supervision they will commit a serious sexual offence, the court then decides whether the person ought 
to be detained in custody for a further period indefinitely, or released subject to conditions the court considers 
appropriate to manage that risk in the community. In the background of all that, having been satisfied that the 
person presents a high risk of further offending, the court has to have regard, in section 17(2) of the current act, 
to the paramount consideration; to wit, the need to ensure adequate protection in the community. If the court is in 
the slightest doubt about that, having regard to that as the paramount consideration, its only option is to not 
release under supervision but to detain in custody. It is not a question of balancing onuses of proof or prescribing 
an onus of proof; the court has regard to the evidence and its finding of serious risk that can be managed in only 
one of two ways: either continuing detention or supervision with appropriate conditions. If the court cannot, on 
the material available to it, regardless of who has a persuasive onus, come to the conclusion that that risk and the 
need to ensure the safety of the community can be managed in one way, its option is the other available to it 
under the act—namely, continuing detention. 
The proposed amendment would not add anything to the current legislative scheme. Indeed, it would complicate 
it by requiring the court to try to make sense of how there may be a shifting onus of proof in this against the 
background of a function and an obligation that is currently quite clearly vested in it, and one that it has had no 
difficulty in navigating its way through up until now. It is otiose to require what is being proposed. I can 
understand what the honourable member has in mind, but it is in fact unnecessary and would unduly complicate 
the legislative scheme by introducing foreign elements to it that may create unforeseen problems with the court 
having to try to work out how this has made a difference to the way it has approached the task up until now. 
I should also add that there seems to be some obsession with electronic monitoring that seems to be founded on 
the misconception that somehow the availability of another control facility to track offenders, or to ensure that 
they are complying with certain conditions regarding their movements, has resulted in an increase in the number 
of people being released on supervision rather than retained in custody. As I hoped that I had indicated, that is 
not the case at all on the available figures. In any event, one fails to see why electronic monitoring suddenly has 
been elevated into a problem with the legislation rather than a virtue. 
Section 18 of the act provides that if the court makes a supervision order against a person, the court must require 
that person do certain things. One of them is a reporting requirement, and that is flexible depending on where the 
offender is located or is likely to be located and various other considerations. It also includes the availability of 
people to report to and all sorts of things. It requires the person to report to and receive visits from community 
corrections officers; to provide notifications of change of residence, places of employment and things of that 
nature; to be subject to supervision requirements and the requirement to obey directions from suitable officers; 
not to leave or remain out of the state of Western Australia; not to commit offences; and, to be subject to 
electronic monitoring. On numerous occasions we have seen that the conditions that the courts impose, that the 
courts feel are necessary in order to meet the paramount consideration of ensuring the safety of the community, 
are not only extensive and comprehensive, but also stringent. The requirement of electronic monitoring is simply 
another means of maintaining control. How that electronic monitoring takes place is governed by section 19A(1), 
which states — 

The purpose of electronic monitoring of a person subject to a supervision order is to enable the location 
of the person to be monitored. 

I fail to see why that is being elevated into some kind of a problem, but, in any event, that is simply another tool 
for keeping track of someone. If it were not for that, we would be relying upon the usual means of trying to keep 
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track of someone, which is either following them around 24 hours a day or requiring them to report and to have 
contact with a supervisory officer, either by telephone call or by some other means. 

Section 19A(2) provides that for the purpose of the electronic monitoring of a person, a community corrections 
officer may direct certain things, such as wearing an approved device—those devices might change from time to 
time—permit the installation of monitoring devices at their residence or other places; and that the officer may 
give any other reasonable direction for the proper administration of the monitoring device and so forth. The 
concern about suspending the electronic monitoring subject to a supervision order is geared directly to that set of 
requirements. The court has to order it, but the community corrections officer prescribes the monitoring device 
and how it is to be used and the circumstances of its use. Subsection (4) does not say cancelling and overriding 
the order of the court. It is talking about a suspension of monitoring and under specific circumstances. 
Hon Adele Farina: Such as? 
Hon MICHAEL MISCHIN: Such as in paragraph (a), which states “while satisfied that it is not practicable to 
subject the person to electronic monitoring”. For example, the person may be out of range or they may be living 
in a place where there is no electricity to run a monitoring device that can keep track of the electronic 
monitoring. It may be that they are in custody for some other matter. It may be that they are in hospital and it is 
not appropriate to wear some kind of a device on them. There may be a variety of reasons. It may be that they are 
being transported from one place to another in a prison van and things of that nature. 
A community corrections officer “may”—that is a power—suspend, not cancel, the electronic monitoring of 
a person subject to the supervision order while being satisfied that it is not practicable to subject the person to 
electronic monitoring or while satisfied that it is not necessary for the person to be subject to electronic 
monitoring. There is limited suspension power for pragmatic reasons. For example, if the person is being held in 
a police cell or under guard somewhere else, or for a variety of other reasons. As I have indicated, the primary 
working parts of what is proposed at subsections (4) and (5) are not supported for those reasons and, otherwise, 
there does not seem to be any point to proposed subsection (6) because the overriding consideration in any event, 
in the way that the court makes its decision, is not to focus on one or more types of orders that it might make, or 
is obliged to make, and the efficacy of those proposed orders; it is ultimately a decision about whether the safety 
of the community can be ensured by the orders that it grants. The mandatory requirement for electronic 
monitoring is simply one of those orders. Commonsense and practical experience would suggest that a court 
requiring someone to wear electronic monitoring as a mandatory condition will still have regard to the efficacy 
of that monitoring as to whether it will ensure the safety of the community, along with everything else that is 
ordered. Although the court is obliged to order electronic monitoring, it will not simply say to itself that 
electronic monitoring will get me to release this person. It may be a factor, but only if it could be satisfied that 
the manner in which that electronic monitoring would operate would ensure the paramount consideration of 
safety of the community. It is not only unnecessary, but also it puts too much emphasis on one of the 
considerations the court has to take into account and it can create potential problems down the track. The 
government will not support the proposed amendments. 
Hon ADELE FARINA: I thank the Attorney General for that explanation. It seems that having made the 
decision that the offender is a serious danger to the community, the court then turns its mind to whether the 
offender needs to be retained in detention or whether the offender can be released on a supervision order with 
conditions. I would have thought that part of making that determination, the court would have to give some 
weight to whether or not the offender was able to, prepared to or likely to comply with the conditions, because 
the paramount consideration of the courts is the protection of the public. I would have thought that the process of 
the court would have to be satisfied that the offender would comply with the conditions. 
Debate adjourned, pursuant to standing orders. 
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